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INTRODUCTION 

 

As we adjusted to the “new normal” in 2021, the rate of change 
has only accelerated. How can health care providers, hospitals, 

and insurance companies – especially those facing medical 

malpractice, general liability, or professional administrative 

defense issues in Maryland – keep up with the changes and learn 

about strategic alternatives?  

 

To help you think through your options, we present our eBook in 

two parts this year: Part I includes trial tactics and Part II contains 

physician/practice tips. 

 

Both parts offer ideas for reducing damages, avoiding traps, 

conserving resources, and staying ahead of the opponent. 

 

Even if you do not specifically relate to a topic, we hope you will 

gain from the discussion. In fact, after years of helping 

professionals adopt strategies and tactics that protect their 

institutions and practices, we believe one can never be too 

innovative in challenging plaintiffs’ claims. 

 

Happy Holidays!  

http://www.waranch-brown.com/
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PART I: Trial Tactics   

 

Think Piece #1 

 

Make Plaintiffs Prove the Element of Causation in Their Informed Consent 

Claims 

 

by April J. Hitzelberger 

January 6, 2021 

 

Recently, in our first Covid-19-era trial, we successfully defended 

a surgeon against the claim that he failed to obtain the plaintiff’s 
informed consent for an endoscopic carpal tunnel surgery. 

 

The doctrine of informed consent requires physicians to explain 

a procedure to patients, discuss alternatives, if any, and to warn 

of any material risks. 

 

http://www.waranch-brown.com/
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At trial, an issue arose as to whether a separate causation 

question — as an element of the informed consent claim — 

should be included on the verdict sheet. Plaintiff argued that a 

causation question was unnecessary, pointing to the Maryland 

pattern jury instruction for informed consent, which omits any 

specific instruction on causation. Plaintiff proposed the verdict 

sheet read as follows: 

 

Do you find that the physician failed to obtain the patient’s 
informed consent for the surgery? 

 

On behalf of the defense, we proposed the following additional 

question: 

 

http://www.waranch-brown.com/
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Do you find that a reasonable person in the patient’s position 
would have withheld consent to the surgery, had material 

information been disclosed? 

 

Maryland’s seminal informed consent case, Sard v. Hardy, 281 

Md. 432 (1977), makes clear that a claim for informed consent 

requires proof of causation. The test is an objective one — 

whether a reasonable person in the patient’s position would 
have withheld consent to surgery, had all the material risks been 

disclosed. 

 

In the end, the Judge refused our request. While we felt that an 

appeal point had been preserved, we did not have to go that 

route since the jury concluded that the patient gave her 

informed consent for the proposed care and found in favor of 

the doctor. 

 

Bottom Line: Just like a negligence claim, causation is a required 

element for informed consent claims. Don’t overlook it — it’s 
worth fighting for! 

 

If you have a case involving issues of informed consent, please 

contact us. We’re here to help. 

 

http://www.waranch-brown.com/
https://waranch-brown.com/contact/
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April J. Hitzelberger is a partner at Waranch & Brown. Her 

practice focuses on the defense of health care providers in 

medical malpractice, research study and professional licensure 

matters. She has successfully litigated and tried cases in the 

District and Circuit Courts of Maryland and represented health 

care providers in licensing and credentialing matters.  

 

  

http://www.waranch-brown.com/
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Think Piece #2 

 

Loss of Chance? Sort of … 

 

By Michele Z. Blumenfeld 

February 24, 2021 

 

Is Loss of Chance alive in Maryland? 

 

Until recently, if you had believed the doctrine of “loss of 
chance” to be a dead legal concept under Maryland law, we 
would have agreed with you. A recent opinion issued by the 

Court of Special Appeals, however, has injected uncertainty and 

opened the matter to question. 

 

 

 

http://www.waranch-brown.com/
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As a reminder, “loss of chance” — when available as a theory of 

recovery — allows a plaintiff to recover for a “diminished 
prospect for a better result,” even when that better result was 
unlikely to begin with. 

 

In Willie James Barton, Jr., et al. v. Advanced Radiology, P.A., et 

al., 248 Md. App. 512, 242 A.3d 240 (2020), the Court of Special 

Appeals considered a failure to diagnose breast cancer case, in 

which the trial court granted defendants’ motion for judgment 

notwithstanding the verdict. Specifically, the court was asked 

whether the defendant radiologist’s breach of the standard of 
care was a proximate cause of the patient’s death. 

 

Here is the kicker: the evidence presented at trial was that the 

patient would have had an 80% chance of survival in the absence 

of negligence, and a 66% chance of survival despite the 

negligence. Defendants argued that, because the patient’s 
likelihood of survival never dropped below 50%, plaintiffs could 

not meet their “more likely than not” proximate cause burden. 
The trial court agreed. 

 

In its opinion, the Court of Special Appeals went to great lengths 

to reassure readers that “loss of chance” is not recognized in 
Maryland as a theory of tort recovery. It then went on to apply a 

very similar analysis and concluded that whether plaintiffs met 

http://www.waranch-brown.com/
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their burden of proof on proximate cause was a question for the 

jury. A jury could reasonably find, according to the court, that 

the patient would more likely than not have survived absent the 

radiologist’s negligence and that, because of his negligence, she 
died. 

 

It appears the most important factor to the Court of Special 

Appeals’ analysis is that this was a survival case — the patient 

actually died. Defendants/appellees petitioned for certiorari to 

the Court of Appeals, which was ultimately denied. Stay tuned … 

 

As always, Waranch & Brown is available to assist you in 

determining how Barton may impact your liability in any case or 

claim. Please contact us.  

 

Michele Z. Blumenfeld is a trial attorney and partner at Waranch 

& Brown. Her practice concentrates in civil litigation with a focus 

on defending medical research institutions and healthcare 

providers against tort and medical malpractice claims. Her 

extensive litigation experience has brought her before the Circuit 

and District Courts of Maryland and Federal Court. Ms. 

Blumenfeld has also successfully briefed and argued cases before 

the Court of Appeals and Court of Special Appeals. 

  

http://www.waranch-brown.com/
https://waranch-brown.com/contact/
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Think Piece #3 

 

Return of the Reptile: Jury Attitudes Are Changing (and It Isn’t Pretty) 

 

by Nicole M. Deford 

March 16, 2021 

 

We have all seen the ways the pandemic has impacted litigation 

— it has shut down our jury trials, practically eliminated in-

person discovery, and forced everyone to get comfortable with 

Zoom. And with these changes comes a new threat to health 

care practices and professionals: 

 

The attitudes of our juries are changing (and it isn’t pretty). 

 

 

 

http://www.waranch-brown.com/
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In a recent poll, 84% of participants agreed that juries need to be 

the “guardians of the community” by forcing defendants to 
change their “bad behavior” with large damage awards. In other 

words, people are jumping on board plaintiffs’ reptilian theory 
of liability. 

 

You are likely familiar with the reptilian theory of liability: 

plaintiffs try to scare jurors by cynically suggesting that the 

doctor’s conduct directly threatens the jurors and their loved 
ones, by focusing on “safety rules” and “danger to the 
community.” Under this theory, plaintiffs attempt to raise the 
standard of care from what a “reasonable” health care provider 
would do under the circumstances, to a standard of “absolute” 
patient safety and protection. 

 

The best way to handle these reptilian attitudes is to be prepared 

and get ahead of the problem. Consider filing a Motion in Limine 

to preclude reference to community standards or “safety rules” 
at trial. Ensure that your witnesses are well-prepared to testify. 

Prepare witnesses to explain that all guidelines/policies/rules 

must be interpreted in context. Shift the focus to the patient and 

the alleged injury, rather than danger to the community. Finally, 

create a bigger Reptile Theory, i.e., explain how the physician 

devotes his life to caring for people in the community. 

 

http://www.waranch-brown.com/
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Bottom Line: In our pandemic world, the reptile is back — and its 

bite is bigger than ever! Though we may never eliminate the 

reptile, with preparation, we can keep it under control. 

 

Waranch & Brown is here to assist you and answer any 

questions. Concerned about an upcoming case or trial? Please 

don’t hesitate to contact us. 

 

Nicole M. Deford is a trial attorney and partner at Waranch & 

Brown. Her practice focuses primarily on defending hospitals and 

healthcare providers in medical malpractice cases and Board of 

Physicians/Board of Nursing licensure issues.  

 

  

http://www.waranch-brown.com/
https://waranch-brown.com/contact/
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Think Piece #4 

 

Can You Avoid a Nuclear Verdict? 

 

by Saamia H. Dasti 

July 15, 2021 

 

The stakes are getting higher, and the risks are real. Verdicts 

against health care entities and providers are becoming more 

severe and more frequent. 

 

 

 

The recent Inside Medical Liability publication from Medical 

Professional Liability (MPL) documents that from 2016 to 2019, 

the 50 largest verdicts nationally rose in severity over 50% — to 

an average of $23 Million! We see similar trends in Maryland 

http://www.waranch-brown.com/
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regarding these so-called “nuclear verdicts” (defined as a jury 
award exceeding $10 Million). 

 

These are serious bottom-line costs to any entity and will impact 

the way health care organizations, insurers, and the like, make 

future business decisions. 

 

MPL identifies several factors for this dramatic increase including 

the following: 

 

• Plaintiffs’ trial tactics such as the reptilian and trojan horse 
theories; 

• Funding from private equity funds; 

• Inflated life care plans, economic reports and life 

expectancy assessments; and 

• Inflamed and/or “punishment” verdicts based on anger, 
including the impact of societal unrest that contributes to anger. 

 

So what can be done to mitigate the risks? 

 

It makes sense to start with the factors that could potentially 

trigger a nuclear verdict. 

http://www.waranch-brown.com/
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In our experience, if plaintiffs’ counsel can make the jury angry 

or show that the health care providers are not caring or 

empathetic, the risk of large verdicts increases exponentially. 

Therefore, whether it’s the use of a jury consultant or defense 
themes in general, it is imperative that your doctor or provider 

comes across as confident and compassionate. 

 

It is hard to say where we go from here. No one knows whether 

post-COVID jury verdicts will be higher or lower. What is 

important is that defense counsel employs all the strategies 

possible to counter the plaintiffs’ bar and reduce the risks of 
nuclear verdicts. 

 

If you have any questions about big verdicts in Maryland, or 

strategies on how to avoid them, please let us know. We are here 

to help. 

 

Saamia H. Dasti is a trial attorney at Waranch & Brown with 

extensive litigation experience. Her practice is focused on the 

defense of physicians, hospitals, research institutions and 

product manufacturers. Ms. Dasti has tried cases to verdict in 

Maryland State and Federal courts and the District of Columbia. 

She also has experience in Maryland's appellate courts and the 

U.S. Court of Appeals for the Fourth Circuit. 

http://www.waranch-brown.com/
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Think Piece #5 

Live-Stream Expert Testimony: The “New Normal” 

 

By Anthony J. Breschi 

October 13, 2021 

 

COVID-19 has not stopped us from calling expert witnesses at 

trial, but in some cases, it has changed how we do it. Is your 

practice prepared if these changes become permanent? 

 

 

 

Our prediction is that many of the changes are here to stay. For 

example, consider how useful remote technology has proven to 

be in trial. 

 

http://www.waranch-brown.com/
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In one of our pandemic-era trials, an expert witness was unable 

to personally appear to testify because of COVID-19. Utilizing 

videoconferencing technology (Zoom), we were able to live-

stream this expert’s testimony, as permitted by Maryland Rules 

2-804 and 2-805. In another recent trial, a different expert’s 
flight was cancelled, and he was unable to get to the courthouse 

in time. Although unexpected, this did not stop him from 

testifying — Zoom to the rescue. In each instance, the experts’ 
Zoom testimony was well-received by the jury. 

 

Pandemic-related restrictions have forced many — lawyers and 

the Court alike — to become increasingly familiar with these live-

streaming technologies. These technologies allowed the legal 

system to operate through the pandemic. They also revealed 

some unanticipated benefits, such as cost reduction (travel time, 

expert accommodations, etc.) and more flexibility with 

scheduling. As a result of the increased familiarity with 

videoconferencing, as well as the benefits it provides, we 

anticipate live-streaming expert witnesses will be more readily 

accepted — even after the pandemic. 

 

Considering this new trend, we offer the following 

recommendations to ensure the use of remote live-streamed 

expert witnesses goes seamlessly: 

 

http://www.waranch-brown.com/
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• Obtain an agreement with opposing counsel that no party 

will object to calling remote live-streamed witnesses; 

• Notify the Court — either directly or in writing — of this 

agreement and request the Court’s permission; and 

• Work out the logistics with the courtroom video technician 

in advance of trial. 

 

Every courtroom is different, but if you are able to manage the 

logistics, you can make remote live-streamed witness testimony 

remarkably effective. 

 

Bottom Line: Live-streamed expert testimony at trial is going to 

be the “new normal.” Experts and lawyers must formulate a plan 
well in advance of trial for presenting evidence to a jury in this 

fashion. 

 

Waranch & Brown will continue to stay at the cutting edge of the 

industry to assist your upcoming case or claim, and help maintain 

the long-term viability of your organization.  Do not hesitate to 

contact us with any questions. 

 

Anthony (Tony) Breschi is an AV-rated trial attorney and partner 

at Waranch & Brown, LLC. His practice focuses primarily on the 

defense of physicians and hospitals in medical malpractice cases. 

http://www.waranch-brown.com/
https://waranch-brown.com/contact/
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He has tried numerous medical malpractice cases at the trial level 

of Maryland and Federal Courts. He is also a member of the Bar 

of the District of Columbia and has tried cases in the Superior 

Court and the U.S. District Court for the District of Columbia. 

 

  

  

http://www.waranch-brown.com/
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PART II: Physician/Practice Tips   

 

Think Piece #6 

Telehealth in Maryland: Another “New Normal” 

 

By Michelle L. Dian 

May 12, 2021 

 

Shortly after the COVID-19 pandemic began, the Maryland 

Legislature responded to the public health crisis by enacting 

emergency measures for telehealth access and coverage. 

Lawmakers soon recognized the positive and safe acceptance of 

these measures and are permanently expanding the definition 

of telehealth along with the coverage and reimbursement 

requirements. 

 

 

  

http://www.waranch-brown.com/
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One measure — the Preserve Telehealth Access Act of 2021 — 

was recently signed into law by Governor Larry Hogan. The Act 

does several important things. It continues coverage for audio-

only telemedicine services, such as phone calls. It removes 

originating and distant site restrictions on telehealth. And it 

expands remote patient monitoring programs. Its enactment 

further signals the turning tide in Maryland toward a 

proliferation of remote healthcare options, allowing for 

increased access to healthcare and promoting health equity. 

 

We see this as a benefit for the healthcare industry. Providers 

can utilize telehealth to improve quality healthcare, enhance 

patient engagement, expand patient access, increase clinical 

workflow efficiency and practice revenues, and improve patient 

satisfaction. 

 

There are unique challenges and risks associated with telehealth, 

however. The practice can be an Achilles heel for unwary 

providers, exposing them to potential data breaches, diagnostic 

errors, informed consent issues, and a lack of policies and 

protocols to address this evolving arena of healthcare. Providers 

must be vigilant and ensure provision of virtual healthcare that 

complies with state and federal laws. 

 

http://www.waranch-brown.com/
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As healthcare providers become more telehealth savvy and 

equipped to mitigate risks, we believe permanently extending 

telehealth measures in Maryland is beneficial for providers and 

patients. 

 

If you have any questions about the new law, telehealth or how 

to mitigate risks, give us a call. We are here to help! 

 

For further reading regarding the telehealth topic, check out 

John T. Sly’s W&B COVID-19 Update: Beware of the Potential 

Pitfalls of Asynchronous Telehealth. 

  

Michelle L. Dian is a trial attorney at Waranch & Brown. Since 

joining the Firm in 2014, Ms. Dian has gained considerable 

experience defending medical malpractice cases, as well as 

representing physicians and other health care providers in 

professional licensing and guardianship matters. She has 

successfully tried cases in the District and Circuit Courts of 

Maryland. 

  

 

  

http://www.waranch-brown.com/
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Think Piece #7 

 

Unwelcome, Unwanted, Unemployed! Physician Sexual Misconduct Will 

Not Be Tolerated 

 

By Waranch & Brown and Clare H. Reynolds [1]  

August 11, 2021 

 

 

 

State Boards are making it clear that physician sexual misconduct 

will not be tolerated. Stronger guidelines now call for physician’s 
licenses to be immediately suspended or revoked for sexual 

misconduct. The guidelines also provide clear direction for 

health care systems that are committed to promoting a culture 

of establishing and maintaining patient trust. 

 

http://www.waranch-brown.com/
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Tragically, too many patients continue to suffer physician sexual 

abuse and harassment. 

 

In 2019 alone, 251 disciplinary actions were handed down to 

physicians in response to complaints of “sexual misconduct.” In 
response to the rise of such disturbing reports, the Federation of 

State Medical Boards (FSMB) recently published guidelines 

concerning sexual misconduct, including harassment and abuse, 

by physicians toward their patients. 

 

These new guidelines are extremely important, as the 

relationship between a physician and the patient is already an 

imbalanced one. Patients are in a vulnerable position where they 

must share personal information and often submit to physical 

exams by a person with superior medical knowledge. When a 

physician takes advantage of this vulnerability, it can often lead 

to trauma. 

 

The new FSMB guidelines mandate that state boards take swift 

action, particularly when the actions of a physician demonstrate 

a continued danger to the public. In high-risk situations such as 

sexual assault, the guidelines suggest that board actions should 

be quicker and harsher and may include immediate suspension 

(or possibly revocation) of a physician’s license, as well as 
notification to law enforcement. Less risky harassment, such as 

http://www.waranch-brown.com/
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inappropriate online communication, should be taken just as 

seriously, but dealt with in a different manner. For example, the 

board may end up requiring that the physician undergo 

continuing education surrounding professional boundaries and 

behavior. If the physician can return to his or her practice, the 

board will closely monitor him or her. “Practice monitors,” 
people approved by the board, may be required to accompany 

physicians during encounters with patients, with the cost for 

these monitors falling on the physician. 

 

The goal of the new FSMB guidelines is clear: establish and 

maintain patient trust. The board’s goal is to promote a culture 

within the medical profession in which unprofessional and/or 

sexual misconduct in any form will not be tolerated. 

 

Bottom Line: If you hear anything — report, investigate, and 

follow up. These claims are not to be taken lightly. 

___________________________________ 

[1] W&B gratefully acknowledges the work of our 2021 Summer 

Intern, Ms. Clare Reynolds, in drafting this Think Piece. 

 

 

  

http://www.waranch-brown.com/
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Think Piece #8 

 

Is It Ever Safe to Say, “I’m sorry”? 

 

by Christina N. Billiet  

November 10, 2021 

 

Healthcare providers walk a fine line. They probably chose this 

challenging career because they are devoted to caring for others. 

But in today’s litigious climate, using certain words to 
demonstrate empathy might land them in hot water. 

 

 

 

For example, “I’m sorry.” If healthcare providers apologize to 
patients or their family members — even to express regret or 

sympathy when a complication arises from medical treatment — 

it could be introduced at trial. 

http://www.waranch-brown.com/


 

Page  27 

Waranch & Brown, LLC 

www.waranch-brown.com  

(410) 821-3500 

 

 

In some instances, plaintiffs attempt to use this heartfelt 

expression as evidence of liability or fault by the physician. But is 

an apology by a healthcare provider an admission of fault? 

 

Under Maryland law, it depends on how it is worded. 

 

By statute, expressions of apology or regret by healthcare 

providers are inadmissible at trial. Admissions of fault or liability, 

however, are admissible.[1] 

 

There are no Maryland cases interpreting this statute. In an 

unreported Delaware opinion, the Court distinguished between 

an apology and an admission of fault.[2] 

 

The Delaware Court found the physician’s specific references to 
a “miscalculation,” “mistake,” or cutting in the “wrong place” 
were admissible. The Court determined these statements were 

not intended simply to console or offer sympathy to the plaintiff, 

but were, rather, direct admissions of fault or liability. By 

contrast, the Delaware Court interpreted the statement, “I am 
so sorry,” to be inadmissible, as it constituted an “ordinary 
statement of apology.” 

 

http://www.waranch-brown.com/
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Bottom Line: Although Maryland Courts have not distinguished 

between an expression of regret and an admission of fault, we 

counsel our clients that it is okay to recognize a complication and 

to be compassionate. A simple “I’m sorry you suffered this 
complication” (or similar expression of sympathy) is appropriate 

and, in our view, not an admission of fault or liability. We make 

it our practice to file pre-trial motions in limine to ensure similar 

empathetic language is not used improperly as an admission of 

fault. 

 

If you have any questions about an apology statute or words that 

may be used without implicating liability or admission of fault, 

please contact us. We are here to help. 

______________________________________ 

  

[1] Md. Code Ann., Cts. & Jud. Proc. § 10-920. 

  

[2] Honey v. Bayhealth Med. Ctr., Inc., CV K13C-05-018 RBY, 2015 

WL 310660, at *5 (Del. Super. Ct. Jan. 23, 2015). 

  

Christina N. Billiet is the Managing Partner of Waranch & Brown, 

LLC. Ms. Billiet has extensive experience defending medical 

malpractice cases, as well as representing physicians, nurses, and 

other health care providers in a variety of Board of Physician, 

http://www.waranch-brown.com/
https://waranch-brown.com/contact/


 

Page  29 

Waranch & Brown, LLC 

www.waranch-brown.com  

(410) 821-3500 

 

guardianship, and hospital privileging matters. She has 

successfully tried cases as lead counsel in the District and Circuit 

Courts of Maryland, as well as the United States District Court for 

the District of Maryland, obtaining defense verdicts in multi-

million-dollar cases. Ms. Billiet is also admitted to practice in the 

District of Columbia. 
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Waranch & Brown, LLC, is a regional litigation practice based in 

Baltimore County, Maryland. 

Our clients include solo practitioners, hospital systems, and 

national insurance carriers. 

The firm provides trial attorneys with over 250 years of 

collective litigation experience. 

To speak with a representative of Waranch & Brown, please 

visit https://waranch-brown.com, or call us at (410) 821-3500. 

Click for a virtual tour of our offices. 

http://www.waranch-brown.com/
https://waranch-brown.com/
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